
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.:PFA/GA/15/98/LS   
In the complaint between: 
 
L E Le Riche Complainant 
 
and  
  
Telkom Retirement Fund         Respondent 
  
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  
  
 
 
This is a complaint lodged with the Pension Funds Adjudicator in terms of section 30A of 

the Pension Funds Act of 1956 relating to the complainant=s application for permanent 

disability. 

 

The complainant commenced employment with Telkom (Pty) Ltd on 2 February 1981 as a 

senior telephonist and became a member of the Telkom Retirement Fund (Athe fund@) at 

its inception on 1 July 1995. 

 

The fund is a defined contribution fund registered under the Pension Funds Act of 1956. 

 

Rule 6.3 of the fund=s rules provide disability benefits to members who become 

permanently disabled and therefore unable to continue in service. It reads: 

 
6.3 (1) Upon the MEMBER becoming PERMANENTLY DISABLED, the MEMBER shall retire from 

SERVICE and become entitled to a PENSION equal to 60 % of his PENSIONABLE 

EMOLUMENTS from the time of his PERMANENT DISABLEMENT. 

 

(2) At the request of the MEMBER at the time of retirement in terms of this RULE, the 

TRUSTEES may at their discretion commute for a cash payment up to one-third of 

the PENSION described in (1) above. Such cash payment shall be calculated by the 
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ACTUARY and shall vest on the first day of the month immediately following the 

day such MEMBER leaves the SERVICE of the EMPLOYER. The PENSION shall 

be reduced by the amount thereof which is commuted in terms of these RULES.  

 

APermanent disability@ is defined in the rules as >disability of a member resulting from an 

accident, illness or disorder which is not attributable to intentional self-inflicted injury and 

which prevents the member totally and permanently from following his own profession or 

any other profession for which he is reasonably qualified in terms of his education, training 

and experience=.  

 

Although the rules state that the trustees have the discretion to decide whether a member 

is permanently disabled for the purposes of the rules, the fund delegated this discretion to 

Sanlam, the insurers of the benefit, to evaluate a member=s health condition and to decide 

whether or not that member qualifies for disability. If Sanlam finds that a member is not 

permanently disabled, the application for disability is turned down by the fund. 

 

During 1993, the complainant starting experiencing back problems and took intermittent 

sick leave from then onwards. During 1996 she was diagnosed with >servical spondylosis= 

which prevented her from continuing her work as a telephonist altogether and she 

accordingly applied to the fund for permanent disability. 

 

However on 11 November 1997, the complainant was informed by Telkom that her 

application for disability had been turned down by Sanlam as they did not consider her to 

be totally and permanently disabled as defined for the purposes of receiving disability. 

 

The complainant then approached her union, the South African Telecommunications 

Association (SATA), to assist her. SATA advised her to submit another application. The 

complainant accordingly re-submitted her claim to Sanlam on 15 December 1996 with 

additional medical evidence from her doctors. Despite this, Sanlam abided by their 

previous finding that the complainant did not qualify for disability. 
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By 1 January 1997, the complainant had exhausted all her vacation and sick leave to 

which she was entitled and Telkom pressured her to take early retirement. On that 

account, the complainant took the decision to retire from Telkom=s employ with effect 31 

January 1997.  

 

Normal retirement age in terms of the fund=s rules is 65 years. As at 31 January 1997, the 

complainant was 57 years of age. Her early retirement benefit was therefore calculated in 

accordance with rule 4.2(2) which reads: 

 
If a MEMBER, after having attained the age of 55 years, and before having attained the NORMAL 

RETIREMENT AGE retires from SERVICE or is dismissed from SERVICE by the EMPLOYER for a 

reason other than a reduction in or reorganization of staff, such MEMBER shall receive a PENSION 

vesting on the first day of the following month secured by his MEMBER=S SHARE at that date, less 

the amount of any lump sum benefit paid in terms of RULE 4.4, based on a conversion factor 

applicable to his age at the actual date of such early retirement, as decided by the TRUSTEES 

acting on the advice of the ACTUARY. 

 

The complainant received her early retirement benefit on 8 May 1998, electing to take the 

cash option available to her in terms of rule 4.4(1) which reads: 

 
At the request of a retiring member at the time of retirement, the MEMBER may choose to receive as 

a lump sum benefit up to one-third of his MEMBER=S SHARE .....The balance of the MEMBER=S 

SHARE, if any, will be made available to secure a PENSION for the MEMBER, as decided by the 

TRUSTEES acting on the advice of the ACTUARY. 

 

The complainant was paid a lump sum of R42 000 in terms of the above rule and currently 

receives the balance of her member=s share as a monthly pension of R602 per month. 

 

Despite having taken early retirement, the complainant=s trade union representative 

decided to submit additional documentation to Sanlam regarding her disability. However, 

according to the fund, Sanlam was not informed that the complainant had already taken 
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early retirement by this stage. 

On 26 May 1997, on the basis of the third application for disability, Sanlam reversed its 

previous finding and found that the complainant had been totally and permanently disabled 

for work since 21 May 1997 and therefore qualified for the permanent disability benefit 

from that date. 

 

Based on the complainant=s salary as at 1 February 1997, her disability income benefit in 

terms of rule 6.3(1) would be R1 607.55 per month. However in terms of rule 6.3(2), she 

could elect to commute one third of her disability pension into a gratuity, that is, 

R74 156.28, with the resultant reduction of her monthly disability income to R1 071.70 per 

month.  

 

However, Old Mutual, the administrators of the fund, refused to pay the complainant=s 

disability benefit. They argued that as the complainant had elected to go on early 

retirement and to take her early retirement benefit of her own accord, she no longer 

qualified. 

 

On the basis of the fund=s refusal to pay her disability, the complainant lodged a complaint 

with the Pension Funds Adjudicator on 20 February 1998. 

 

The fund responded to the complaint in a letter dated 29 April 1998 reiterating that since 

the complainant had already left Telkom=s service and taken her early retirement benefit, 

she no longer qualified for the permanent disability benefit. 

 

I subsequently wrote to the fund in a letter dated 19 June 1999 requesting copies of the 

three medical reports upon which Sanlam based its decision to refuse the application for 

disability in the first instance and then later to admit the claim. 

 

The fund responded in a letter dated 12 July 1999 advising that the management 

committee of the fund had subsequently decided to approve the complainant=s claim for 
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disability to be paid with retrospective effect from 1 February 1997. 

 

The complaint is therefore determined by agreement between the parties on the following 

basis: 

 

1. The respondent shall pay the complainant a disability benefit in terms of either rule 6.3(1) 

or alternatively in terms of rule 6.3(2) retrospectively to 1 February 1997. 

 

2. The respondent shall be entitled to deduct from any payments made under clause 1 above 

the amounts paid by the respondent in respect of the complainant=s early retirement benefit. 

 

3. All outstanding payments owing in terms of clause 1 including any portion of any 

commuted pension shall be paid to the complainant by the respondent on or before 1 

September 1999. 

 

4. Subject to the aforegoing, the disability benefit shall be paid monthly with effect from 1 

September 1999. 

 

DATED at CAPE TOWN this 16th day of JULY 1999. 

 

 

....................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 


